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RECOGNITION AND ENFORCEMENT OF DUE
PROCESS RIGHTS IN FAMILY COURT CRIMINAL
CONTEMPT PROCEEDINGS

By Vincent Mayo

The use of contempt powers to enforce court orders is
a critical component of the legal system.! It is even more
so in family law matters where the Court’s ability to
compel compliance’ can directly impact the fundamental
Constitutional rights of the other litigant, such as the
ability to exercise custody of his or her children.’ The
Nevada Supreme Court has made it clear in a number of
recent decisions, however, that the Constitutional right
to due process in contempt proceedings of a “criminal”
nature is just as important and must not be discounted or
abridged in family law cases.”

Despite this mandate, the protection of due process
rights poses a challenge for family practitioners due
primarily to confusion regarding the character of the
contempt itself.Y While usually called civil or criminal,
said proceedings are, strictly speaking, neither. They may
best be characterized as sui generis* in the law in that they
may partake of the characteristics of both."* For example,
both types of proceedings can arise in civil and criminal
matters, be related to violations of the same order, result
in jail time and fines and be punitive and coercive at the
same time.""! Because of this, practitioners may be dealing
with contempt proceedings that, while appearing to be
civil in form, are actually “criminal” in effect, without
fully recognizing the Constitutional consequences on
their clients’ rights or properly preparing their defenses.™

Therefore, attorneys must recognize when contempt
proceedings give rise to criminal due process rights and be
sufficiently versed in relevant criminal law and procedures
in order to be proficientin their representation of clientsand

avoid malpractice concerns. Judges must also understand
their obligations in regards to safeguarding litigants’
rights when contempt charges are criminal in nature and
adjudicate the proceedings accordingly. To that end, this
article will focus on the legal analysis dealing with this
issue in the most recent Nevada cases, identification of
Constitutional rights and provide practice tips regarding
the effective adjudication of said rights.

I. Lewis, Peterson and Bohannon

All three of the recent relevant cases dealt with a family
district court holding a litigant in criminal contempt of
court without due process rights being provided. The first
of which, Lewis v. Lewss, involved a father who was held in
contempt for failing to pay child support and to take his
child to tutoring classes.* On appeal, the Nevada Supreme
Court held that the family court’s finding of contempt
was criminal in nature, meaning the father should have
been provided Constitutional rights.

The Supreme Court started by going through the
already established analysis for determining the character
of a contempt proceeding: Contempt is civil in nature if
the court’s sanction attempts to coerce compliance with
an order or the sanction ordered can be characterized as
“indeterminate or conditional.™ By contrast, contempt
is criminal in nature if it serves to punish the accused
for non-compliance in a determinate or unconditional
manner as to the punishment and duration.

However, the Nevada Supreme Court in Lewis identified
an additional factor for consideration, based
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on the U.S. Supreme Court’s decision in Hicks v. Feiock,
485 U.S. 624, 108 S. Ct. 1423 (1988) — i.e. whether the
contempt order included a “purge clause.” v The goal
of a purge clause is to give a contemnor the ability to
purge him or herself of the contempt, and related
sanctions, by complying with the provisions in the
order v In other words, a purge clause allows a
contemnor to “carry the keys of their prison in their
pockets.”*vi Without such a right, a contempt sanction
is “criminal” as it is definitive in nature and not
contingent on any conduct on the part of the
contemnor.

The second case, Peterson v. Eighth [udicial District
Conrt of the State of Nevada, dealt with a divorce in which
the husband (obligor) stipulated to a 25-day stayed jail
sentence related to his prior contempt arising from a
failure to make payment of an ordered obligation.*vi
This stipulation was conditioned on husband providing
a loan payment to a court-appointed receiver in the
future it Husband failed to initially pay the entire
amount owed, but did so eventually.x* The receiver

nevertheless notified the court. The Court, without
providing notice of its intention to hold husband in
contempt or setting a hearing, issued a minute order
holding husband in contempt and imposing the stayed
25-day jail sentence.x

The Supreme Court reversed the trial court’s order,
finding that the contempt sanction was criminal in
nature as husband could do nothing to cure his
contempt for husband had already provided the
remainder of the loan payment to the receiver. The
Supreme Court considered the courts orders as new
should have
“afforded full criminal process.” These

sanctions, meaning husband been
rights
included at least notice and a hearing.

Bohannon v. Eighth Judicial District Court of the State of
Nevada dealt with facts similar to those in Lewis.xxi
Bobannon involved a mother who was found in
contempt for having unsupervised visits with her child
(when the district court ordered visitations to be
supervised). The court sentenced mother to 160 days
of incarceration but stayed the sentence for three years
during which time the mother was ordered not to
consume alcohol or use illegal drugs or willfully violate

its orders. v Mother subsequently tested positive on
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the Patch program.»v The court concluded from the
positive test that mother failed to remain free of illegal
drugs and alcohol and ordered mother to serve 30 of
the 160-day jail sentence. i On review from a Writ
filed by mother, the Supreme Court held that the
district court provided “no mechanism by which
[mother| could change her behavior to be released
prior to the expiration of the 30-day sentence.”xvii
Therefore, since the contempt proceeding was criminal
in nature and mother was not afforded Constitutional
due process rights, the contempt sanctions were

vacated.xxviil

While
distinguish between civil and criminal contempt,

these cases are insightful in helping
additional problems related to the similarities between
the two types of contempt remain to be addressed. For
example, sanctions for criminal contempt are not just
limited to physical incarceration but extend to
monetary fines as well.>* A fine ordered by a court is
civil if it is conditional, allowing a contemnor to avoid
payment via compliance, or if it compensates a
complainant for monetary losses suffered.>* In the
inverse, a fine is criminal in nature if the contemnor
cannot do anything to avoid or reduce the fine or the
funds are not provided to the opposing party.
Hence, as with incarceration, the goal of the fine is
determinative of the character of the contempt and the
rights that arise. i

The possibility that a civil (coercive) contempt
sanction may also turn into a criminal penalty is also of
concern. This can occur in cases where a person is
subjected to continued “coercive” incarceration despite
the reality that ongoing confinement will not coerce
compliance (l.e. such as an ability to pay monies
owed). i Such a scenario is problematic from a due
process point of view since a confined litigant, who
was not provided the benefit of Constitutional rights, is
receiving punishment that is criminal in nature. Both
counsel for the contemnor and the court should
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therefore strive to ensure the length of incarceration is
reasonable in relation to the goal of coercion.

Courts must additionally ensure that a contemnor
incarcerated on civil contempt can actually purge the
sanction from behind bars. Such confinement can
obviously limit a contemnor’s ability to do so, thereby
defeating the goal of the sanction and making it
criminal in nature. Orders should be cautiously crafted
to avoid such situations.

II. Constitutional Rights and Procedures

Due process in criminal matters includes the
protection of numerous rights. Care must be taken to
successfully invoke these rights and incorporate them
client’s defense in criminal

into a contempt

proceedings. v

Right to Counsel

The Sixth Amendment guarantee of the right to
counsel applies in proceedings of a criminal nature,
which
contempt.> The Sixth California Court of Appeals

in certain circumstances includes criminal
elaborated on this, finding that an accused is entitled to
counsel when a litigant may lose “his or her physical
liberty” —
pay child support or otherwise follow court orders. i

which includes incarceration for failure to

The right to counsel therefore places the burden
on the courts to put an accused on notice of their
right Vil Failure to place a pro per litigant on notice,
regardless of whether they are indigent or not, can
cause a subsequent finding of contempt to be
reversed. il This obligation stems from the principal
that in order for a litigant to represent themselves in
criminal matters, they must understand, “(1) the nature
of the charges against him, (2) the possible penalties,
and (3)

representation.”ix

the dangers and disadvantages of self-
Without
“knowingly,

such knowledge, an

accused cannot intelligently  and

voluntarily” waive the right to counsel.*!

Notice of Rights

Fair notice of charges is an essential part of
criminal jurisprudence and the right applies equally to
criminal contempt in family law proceedings.xi The
problem in family court is that there is no arraignment
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or indictment process in family law contempt
proceedings. Thankfully, the issue can be addressed via
an existing mechanism — the order to show cause. The
Virginia Court of Appeals in Steznberg v. Steinberg, 21 Va.
App. 42, 461 S.E.2d 421 (1995) held that where an
accused in a family law case was served with a show
cause order specifically setting forth the details of his
alleged offense and where the record plainly
established that he had knowledge prior to the hearing
that the case was being tried as a criminal contempt,
the service requirements for due process purposes
were satisfied and the accused did not have to be

indicted or arraigned. i

Beyond a Reasonable Doubt

Like almost all other criminal charges, criminal
contempt must be proven beyond a reasonable
doubt.xlit Reasonable doubt is defined in NRS 175.211,
which states:

“A reasonable doubt is one based on reason. It
is not mere possible doubt, but is such a doubt
as would govern or control a person in the
more weighty affairs of life. If the minds of the

jurors, after the entire comparison and
consideration of all the evidence, are in such a
condition that they can say they feel an abiding
conviction of the truth of the charge, there is
doubt. Doubt to be

reasonable must be actual, not mere possibility

not a reasonable

or speculation.”

Special attention by practitioners should be paid to
the family judges’ understanding of the definition of
reasonable doubt. Family judges’ experiences are
predominantly in civil family law proceedings, not
criminal procedure, and therefore the possibility of
misapplication of the standard of proof is of concern.
This concern is not intended to be offensive towards
the honorable courts since it should be noted that even
experienced criminal judges’ understanding or
interpretation of the law can differ from department to

department, with their perception of what constitutes
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reasonable doubt being no exception. In Collins v. State,
111 Nev. 56, 888 P.2d 926 (1995), the Nevada
Supreme Court overturned the Defendant’s conviction
where the Judge stated to the jury that reasonable
doubt is “a little stronger than preponderance of the
"almost clear and

evidence" and equal  to

convincing.”¥v  Similarly, the conviction of the
Defendant was reversed where the court incorrectly
conveyed the concept of reasonable doubt to the jury
by placing the reasonable doubt concept on a
numerical scaleX¥ The same applies to clarifying
comments made by a court in addition to the statutory
definition of reasonable doubt, comments which can
constitute reversible error. ™ Because of this, nothing
bars counsel from providing a family court the
equivalent of “jury instructions” in Pretrial
Memorandums or closing arguments or asking for
findings to ensure the correct standard of proof has

been followed.
The Presumption of Innocence and the Right
to Remain Silent

The presumption of innocence, and its ancillary
doctrine — the right to remain silent — are a cornerstone
of the U.S. criminal justice system and a key
component to representing individuals accused with a
What then to these
Constitutional rights when a litigant is served an Order

criminal offense. happens
to Show Cause in a family law case and required to
“show cause” why they should not be held in contempt
of court? Should a litigant be held in contempt if they

do not waive their right to remain silent?

The answer depends on whether the contemptuous
conduct or violation is a crime or will be sanctioned as
oneVi Therefore, it is incumbent on family law
practitioners to ask the court at the time of the first
hearing whether the court deems the potential violation
criminal in nature / whether the potential sanction the
court is being asked to impose, or plans to impose, will
be of a criminal naturexVii If so, then counsel, after
having previously conferred with their client, will need
to inform the court that their client will plead the fifth
and cannot respond to the show cause order.xix

Once a client pleads the
fifth, counsel representing an
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accused should request that the Court advise the
accused of their rights and provide the accused counsel
an opportunity to set discovery and procedures in line
with the accused’s Constitutional rights.!

Care must also be given to not waive a client’s right
to remain silent by making admissions in ongoing civil
family proceedings. A request should be made to
suspend civil proceedings until the criminal contempt
is adjudicated.

Recognizing where the burden lies in criminal
contempt proceedings is another area of major
importance. In Bobannon, the district court incorrectly

stated at the commencement of the

proceedings that it was
mother’s
burden to
demonstrate
why she should
not be held in
contempt,
confusing  the
burden being on
the accused in civil

with

contempt

proceedings'i the burden being on the state

or opposing party 1n
criminal contempt cases.i Mother denied any alcohol
or illegal drug use and testified that she had only taken
the prescription drugs Suboxone and Klonopin, as well
as NyQuillii Further, a representative from the Patch
program confirmed that these drugs could have caused
dirty patches.'v Nevertheless, the district court found
mother had failed to meet her burden to show cause,
regardless of the fact the court would be imposing
criminal sanctions. Because of this, the Supreme Court
found that the district court incorrectly placed the
burden of proof on mother.¥

The right to remain silent, however, should not be
confused with an accused’s burden when wishing to
present a defense. It is on the accused to present
evidence that disproves guilt™ While doing so in a
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responsive pleading or during the initial order to show
hearing may not be mandatory, it may have the benefit
of resulting in a dismissal of the matter, thereby
avoiding trial. In Nevada, the applicable burden in
regards to evidence that tends to mitigate or
disprove guilt of a crime need only be proven by a
preponderance of the evidence.vii

Exculpatory Evidence and Criminal Procedure
Persons facing criminal charges have the right to
exculpatory evidence and at least some criminal
procedure. In criminal court, this means an accused is
entitled to have the prosecution provide any evidence
that tends to establish a person’s innocence or
mitigates

punishment.!viii ~ Obviously, family

cases do involve

court

not
prosecutors and

the  criminal

codelx  only
references
prosecutors
having  the

obligation to
provide said
evidence. Does this mean a
person charged with criminal contempt is
barred from being provided said evidence from the
opposing party? The answer is likely no. The Court in
Peterson cited the U.S. Supreme Court in In#'/ Union,
United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 820,
833, 114 S. Ct. 2552, 129 L. Ed. 2d 642 (1994) where
the High held that

“|c]riminal contempt is a crime in the ordinary sense”

Court

and requires full criminal process. In full criminal
proceedings (i.e. those falling under the criminal
procedure statutes and rules), a litigant is entitled to
exculpatory evidence. There is no reason why the same
requirement would not apply to criminal contempt
proceedings in civil cases.® Hence, counsel for the
accused should at the initial court hearing request the
disclosure of said information by the party alleging
contempt since without this evidence, the accused will
likely not be able to propetly prepare their case.

Another issue that is

unclear is whether only those
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